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LAW IN TIME OF WAR†

James J. Brosnahan*

Today I am going to talk a little bit about John Walker Lindh, whom I rep-
resented, but I’m also going to talk to you more broadly about law and war.
John Lindh returned to the United States in chains in January of last year,
having come from Afghanistan. The saga known by the American people
started on December 1, 2001, at the Qala-i-Jangi prison fortress in
Afghanistan. The last group of prison rebels had surrendered, and among the
prisoners taken was a wounded person with a bullet in his right thigh. He
couldn’t walk, and he hadn’t eaten for several days. Suddenly, the camera
people who were there realized that he was an American. They really saved
his life, because if he had not been on camera, he probably would have suf-
fered the same fate as a lot of other people at Qala-i-Jangi: they died. 

Lindh’s father called me the following day and asked if I would represent
his son. I told him that I would have to think about it, and I certainly would
have to talk to my partners. I did talk to them, and they all thought that I
should do it. And I am glad I did; at no time, for example, did Lindh ever say
to me, “Why me?,” as so many other clients have done. 

That was, however, the beginning of the media frenzy. We received 250
calls a day from the press. Larry King and Barbara Walters and George
Stephanopoulos each spoke to me on the telephone one Friday night, and I
heard myself saying, “No, I’m not going on your show.” Larry King called
me “Sweetie.” Katie Couric wanted to be my best friend. I did not go on
those shows, with a few exceptions, but I did appear occasionally on
television. And in our culture that meant that I was an expert. This is fright-
ening to me: When you’re on television, not only are you an expert on some-
thing you might know something about, but you are also an instant expert on
anything else that the talking heads choose to ask you—and they ask almost
anything. You feel compelled to give an answer because you’re on camera.
Still, I wouldn’t have missed the experience for the world. I had a seat in the
front row to watch America. Some of it was great, and some of it was not so
great, but I wouldn’t have missed it for the world.
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A BRIEF HISTORY OF LAW AND WAR

With that introduction, I give you the history of law in time of war. What
is the law in war? It struck me when I was thinking about this talk that law
anywhere and at any time is courageous, idealistic, and amazing. In one cur-
rent project, we are taking the law to East Oakland where the gangs are fight-
ing over drugs. Judges do that every day. Lawyers do that every day. It is
amazing. The law in time of war is just the most extreme end of an amazing
spectrum. When you say, “What is the law in time of war?,” you are saying,
“Who would stand up in the middle of a war and say ‘this is the law, this is
what we believe, and this is what you should do even in the heat of battle’?”
The complete history of law and war spans some twenty-five hundred years;
if you don’t pay the closest attention, you will miss the entire Middle Ages.

The Greeks had law of sorts, and they had city-states, but, at least in my
mind, they didn’t contribute much to this area of law. Demosthenes, a trial
lawyer, did speak out for the preservation of the liberties of Greeks, but his
was the last voice heard in that democracy. (In fact, until the American Rev-
olution the widespread view was that a democracy would not work because
it would involve too much input by too many people, including the rabble.)
The Romans contributed much more than the Greeks. It was the Romans
who insisted on order. It was their engineering instinct and penchant for order
that built roads, developed a water system, organized an empire, and devel-
oped a legal system that covered the known world and gave them some basis
other than force for deciding issues. For example, they had a rule that no one
could bring troops within a certain distance of Rome, because a commander
who brought troops to Rome could dictate politics and prevent the senate
from acting freely. Julius Caesar was the first to violate that rule when he
crossed the Rubicon. The lawyer who spoke out against Caesar’s action—
Cicero—was a great friend of Caesar. 

Cicero had an ego greater than the sum of all egos in this organization.
(Dare I say that’s a large ego?) Yet, he was even greater than his ego. He was
the number one trial lawyer in Rome, and, at the same time, he was the num-
ber one poet. He had been a consul and had won military victories. He wrote
a short piece on rhetoric that is one of the best things ever written. (If you
know someone who wants to be a trial lawyer, give that person this amazing
lesson by Cicero.) On top of all that, he was the only Roman, or at least the
leading Roman, who is now remembered for writing anything philosophical.
This was the guy who spoke out against Caesar’s violation of the law in time
of war. 

Then, of course, Caesar was killed by those who had thought that the sus-
pension of their law was only temporary. Cicero had realized that the sus-
pension would not be temporary. He also realized that murder would not
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restore law, and he was right on both counts. Caesar’s successors got tired of
the cranky old man who kept talking about the good old days when Romans
had rights and law, and those successors put out a death warrant on Cicero.
Cicero tried to sneak out of town, but they caught him. According to one of
the stories (there are two or three versions of this), a former client of Cicero,
a man named Popillius, was the head of the mob sent to execute the death
warrant. Cicero had gotten Popillius acquitted of the murder of his father, so
supposedly when Cicero saw Popillius at the head of his execution squad, he
said, “Ah, Popillius, have you come to thank me for your acquittal?” With
that they struck off his head and his hands and took them to be displayed at
the Forum. 

Clearly, war and law don’t always mix successfully, but the effort was
made by a lawyer, stubborn in his idea that law should apply to everything.
He so strongly believed he might be able to make a difference that he tried
against great odds. That’s our starting point. 

Skipping ahead to the late sixteenth century (because, frankly, I don’t
know anything about the years in between), we go to a place in Holland
named Delft, where a genius was born in 1583. One of the kings of France
later described this man as a gift to the world. He was so smart that at seven
he wrote sonnets in Latin. His name was Grotius. 

I actually own a book by Grotius, and I want to explain how I happen to
have it in my library. About thirty-five years ago, my wife, Carol, and I had
lunch in the Tenderloin in San Francisco, and I had nothing else to do that
day so I wandered around and bought a book. It was on Ireland and it had to
do with a trial. It cost just two bucks, and I thought, “This is great; there may
be other old books out there that have to do with law and trials.” So Carol
and I started to collect; we now have four thousand books. We are so deeply
ill with regard to this compulsion that we deceive each other. (The decep-
tions that you have with each other are some of your favorite things!) At an
antique bookstore or show we say we’ll go in and we’ll look but we won’t
buy anything. One day when we said we would look but not buy, I bought a
book by Grotius on the law of war and peace. It is a translation that was put
out in 1682, after Grotius had died.

Hugo Grotius actually wrote three books dealing with war and peace:
whether any war is just; the causes of war, both just and unjust; what in a war
is unlawful, that is, punishable. He was a practicing lawyer in Delft, doing
whatever lawyers in Delft did at the time to earn a living, but at night he
wrote about what kings could do and could not do. He did it so wonderfully
and with such erudition that kings who had to decide whether to go to war
would say, “He’s pretty good.” Grotius recognized that when war was going
on, it was awfully hard to insist on any particular nation’s law, so he some-
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times referred to natural law, which everyone would honor. In a particular
example, with regard to enemies who have been captured, he thought there
were things one should not do; one should not punish them unmercifully. He
based this on Christianity and quoted the Bible, so there was a religious com-
ponent to the question of law and war, especially in those days when most
people saw God as the source of law. 

He also talked about when it is lawful to make war and when it is not law-
ful to make war. I am a child of World War II, and I don’t think there was
much choice about that war. I don’t think Grotius would have thought there
was much choice there, either. One relevant consideration, according to
Grotius, is what promises another country has made and then violated. It is
not enough, he said at one point, if others pretend to make war on just and
warrantable grounds, if upon thorough examination the grounds are found to
be unjust. He said it is not enough if your neighbors are making warlike
sounds—which meant it was not enough if they hadn’t actually attacked you. 

My main point here is not to espouse a particular view of war but rather to
express appreciation for the lawyers who, throughout history, faced the toughest
circumstances and said, “Guess what, the law will govern the government”—not
my law particularly or your law, but some law will govern the government. These
lawyers faced emperors and kings; they acted with great courage.

The years go by and we shift to the United States. We had the Revolution
and established a viable democracy. Then in the Civil War we had an impor-
tant case called Ex parte Milligan.1 The background of the case was this:
During the Civil War there were people in Indiana who strongly supported
the South. Some of them, including Lambden P. Milligan, were charged with
such crimes as conspiracy against the government of the United States,
affording aid and comfort to rebels against the authority of the United States,
inciting insurrection, disloyal practices, and violation of the laws of war.
They were tried before a military tribunal, which sentenced them to death
(and some were executed). Milligan’s appeal got to the Supreme Court after
the Civil War ended. The Supreme Court held that a civilian who was not con-
nected with military service and who resided in a loyal state where he was
arrested could not be tried by a military commission if the courts in the state
were open and operational. Although the decision came too late to change the
federal government’s actions during the Civil War, it still established a strong
precedent that law and civil rights are for war as well as for peace; they apply
during war as well as peace. (It is interesting to note how often in our history
the judges have somehow waited until after a war is over to come in and start
writing decisions about what would have been good to do.)
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World War II gave rise to a contrasting decision by the Supreme Court. In
June of 1942 German soldiers, in their uniforms, landed on Long Island and
Ponte Vedra Beach in Florida. They took off their uniforms and buried them
in the sand, then proceeded in civilian clothes. They were saboteurs who
planned to blow up defense plants and key transportation arteries, but they
were apprehended. They were tried by a military tribunal. (In connection
with this case, there was some scandal having to do with J. Edgar Hoover,
but that has nothing to do with our point here.) This time, the Supreme Court
upheld the use of the military tribunal.2 The basis for distinction was that the
German soldiers were unlawful combatants, particularly due to the fact that
they snuck into the country out of uniform, with the intent of destroying
property. 

Another occurrence in 1942 has a strong connection with my home state
of California and my home city of San Francisco. If I said “Fillmore in San
Francisco” to you, you might think about jazz; it is a jazz center. But in the
early months of 1942, a large Japanese-American community lived in the
Fillmore area. Then General DeWitt overcame many objections, including
the objections of Mrs. Roosevelt and others, and secured the general removal
of West Coast Japanese-Americans from their homes to a series of camps.
(Some of our current leaders should think about this; nobody cheers for Gen-
eral DeWitt today. American history has never been kind to the leaders who
take away our liberties in time of war.)  The Japanese-Americans, many of
whom were citizens, did receive a certain amount of notice. They had to sell
what goods they could, and they were picked up and transported over the
Sierras north of Yosemite to, among other places, Manzanar, a lonely and
desolate place where they were kept for the duration of the war. One hundred
fourteen thousand Japanese-Americans were relocated, without any charges
and without any proof that they were guilty of anything.

During World War II, someone who had a child in the service could put a
little flag in their window, and the flag would have a star for each child in the
service. My grandmother had one with four stars. In the windows of the tar
paper shacks in Manzanar were many little flags, each with a star, sometimes
two. The Japanese-American mothers at Manzanar put the flags there
because their sons were fighting for the United States in Europe—the most
wounded group of soldiers in the war. I have heard a lot about life in Man-
zanar; one of the little boys who was hauled off to Manzanar became a part-
ner of mine and is now on the Ninth Circuit Court of Appeal.

I spoke to a group of Japanese-Americans in 1987. The occasion was a
dinner for six hundred people, to honor those who had been in the camps. I
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was warned to be very careful about what I said because they still felt the
shame of it, a whole generation later. They felt shame even though they had
been wronged. Except in one limited instance, our law and our Supreme
Court had not stepped in to protect them.3

THE REST OF THE LINDH CASE

I return now to John Walker Lindh. The background to John’s capture at
Qala-i-Jangi is this: John had become a Muslim and had joined the Taliban
Army, which he saw as part of his religious commitment. (In preparing this
case, I was astounded to learn that there are more than a billion Muslims in
the world. It behooves us to learn about their religion and customs.) On Sep-
tember 6, 2001, John had landed in northern Afghanistan to fight the North-
ern Alliance, which was the remnants of the old Russian occupational force
in Afghanistan. He was there fighting the Northern Alliance when the United
States moved against the Taliban in the wake of September 11. That is how
he ended up at the Qala-i-Jangi prison fortress. 

When there was an uprising at Qala-i-Jangi, a bullet went into John’s right
thigh, made a groove about three inches long, and came to rest an inch below
the skin; he could not walk. He was taken into U.S. custody on the first of
December and interrogated, as you would expect. He couldn’t tell them very
much because he didn’t know very much, but he was interrogated. They left
the bullet in his leg for fifteen days. He was given food just twice a day. At
one point he was interrogated by one FBI agent. Now, those of you who do
any criminal work know that they always send two interrogators, but here
they sent one, and that one had a scandal in his background that I don’t have
time to tell, so you will have to guess at what it might be. It would have been
interesting to have the chance to get into that at trial. 

Finally, John was returned to the United States and was put on the docket
in the eastern district of Virginia, famous (or infamous) for its “rocket
docket.” This is the distinguished legal process in which you go to ask when
your trial will be, and the answer is: “You missed it; it was last week.” I
quickly moved for a change of venue from Virginia to San Francisco, but I
did not win that. 

That motion was just one of many; we brought a lot of motions. Finally
the government did something I thought they would never do: They folded.
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Why? Not because they weren’t tough (which they were) but because John
Lindh was not a terrorist. I probably will never convince anyone who was
not involved in the case of that, but it is true. We hired one of the top experts
in the world, who met with John for eight hours and then said, “He’s not a
terrorist, he’s a Taliban soldier.” So, on a Friday evening, the prosecutors
said, “We have something to offer you.” We worked until eleven o’clock that
night, to reach this result: They would drop the charges that Lindh conspired
to kill Americans. They would drop the charges that he was in a terrorist
organization. They would drop the three life sentences they had requested.
They would drop the thirty years for carrying a gun in connection with all of
that. John would enter a plea that he had given services to the Taliban, which
is not a terrorist organization, and had carried explosives while serving them.
Thus, the case ended. 

Concern about national security did not end. National security is every-
one’s issue, not just an issue for the big shots in Washington. You feel threat-
ened, and so do I. In my family we have talked casually about where we
would go if we had to escape. This issue doesn’t divide us the way gender
and race and economics can. We all need to feel safe. Knowledge is one key
to safety, and one important bit of knowledge is an understanding of the dif-
ference between the Taliban, a bunch of soldiers fighting something called
the Northern Alliance, and Al Qaeda, a terrorist organization whose mem-
bers are trained and dedicated to blow us up. We must keep our concentra-
tion on Al Qaeda, not the Taliban.

We also need to call the Saudis to account. There were a lot of Saudis in
Afghanistan; there were very few Iraqis, and the Iraqis who were there did
not like Saddam Hussein at all, to my knowledge. Again, we need to focus
on the real sources of our security problems.

CONCLUSION: THE CONSTITUTION

Two days after John entered the plea, the members of the defense team
were relaxing in Virginia and decided to go down to Jefferson’s home. We
walked around Monticello, looked at the memorabilia, and imagined him liv-
ing there, thinking his great thoughts. His library was moved to the Library
of Congress, but we know that he was fanatical about books, and I naturally
had to wonder what books he had owned. Then we went to Madison’s house,
which isn’t that far down the road. Madison, of course, had a lot to do with
the Constitution. Who were these people? Were they conventional people?
No, they were all traitors to George III; they all would have swung if the 
Revolution had not succeeded. But what were their ideals and ideas, and are
those ideas still relevant to us? I say that they are. They knew what Rousseau
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had written, they knew what Montesquieu had written, they knew what John
Locke had written. Those men had written that you can have a government
that treats individuals individually, that respects individual rights. Putting
this into practice is the great contribution America has made to civilization. 

At Jefferson’s house, somebody bought me a copy of the U.S. Constitu-
tion, and I stuck it in my pocket so that I could read it from time to time,
because there are parts of it that I don’t know. I happened to have it in my
pocket, facing out, when I was in Las Vegas and about to play poker with
some serious looking fellows. You know the type—the men who retire and
have nothing to do but play poker every morning, so they know all the moves
and they take it seriously. One tough guy sitting next to me suddenly noticed
the booklet in my pocket and said, “What the hell is that?” I said, “Oh, that’s
the U.S. Constitution. Are you for it?” He hesitated for a minute, and then he
said, “Yeah, I am, actually.”

This incident inspired me. I bought a number of these copies of the Consti-
tution and brought them with me. I’m going to leave them up here for anybody
who wants one, but I am going to make a deal with you first: If you take one
of these copies of the Constitution, you have to carry it around with you. Put it
as close to your heart as you can, because the truth is that for the last twenty-
five hundred years, whenever the ruler said, “I’m sorry, we’re going to suspend
all those rights,” it was the lawyers who came marching out one after the other
to resist the ruler—sometimes at enormous personal cost. And the end result
has been that America has flourished, with freedom of thought and freedom of
religion. Let a person be whoever or whatever he chooses to be.
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THE LAND AND ENVIRONMENT COURT OF 
NEW SOUTH WALES, AUSTRALIA—

A COURT FOR THE UNITED STATES?

Dennis A. Cowdroy*

Twenty-three years ago a specialized court concerned solely with environ-
mental law was created in Sydney, Australia. The establishment of the court,
known as the Land and Environment Court of New South Wales (“the
Court”), was a unique experiment, and one which has proven to be outstand-
ingly successful. This article is intended to provide a basic understanding of
the Court and insight into its potential as a model for other jurisdictions. 

OVERVIEW OF THE COURT

In the years before the establishment of the Court, the New South Wales
government faced mounting dissatisfaction with the existing regime dealing
with planning and environmental issues. A plethora of disparate environ-
mental and planning statutes was administered by various courts and admin-
istrative tribunals, which generally did not have exclusive jurisdiction; juris-
diction was duplicated in some instances. Growing calls for reform revealed
that the laws of New South Wales regulating planning and the environment
were inadequate to meet the demands of the community. The rapid popula-
tion growth brought with it challenges to the existing system of land devel-
opment and the need for more intense utilization of city and urban areas.
Accordingly the government introduced a package of radical legislative
reforms that included the creation of the Court, which has the same status as
the Supreme Court of New South Wales. 

The Court is a superior court of record and has exclusive jurisdiction over
environmental and planning matters throughout the state of New South
Wales, the most populated state in Australia. The creation of the Court was
an innovative idea that sought to consolidate and centralize the various juris-
dictions relevant to environmental and planning law. It provided one forum
to develop environmental jurisprudence sought by councils, the development
industry,1 and environmental groups. The existence of the Court sends a
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“strong message that . . . planning and the environment [are] of the highest
importance.”2

THE JURISDICTION OF THE COURT

The Court has three distinct functions. It acts as an administrative tribu-
nal by conducting merit appeals in planning and development matters. Sec-
ondly, it can remedy breaches of planning and environmental law in its civil
jurisdiction and conduct judicial review of administrative decisions made in
these areas. Thirdly, the Court can exercise criminal jurisdiction in the pros-
ecution of environmental offenses arising under environmental statutes.

Significantly, the Court’s jurisdiction is exclusive. No other court in New
South Wales has power to hear any matters that are vested in the Court. It is
the only court in the state3 that may administer all forms of legal redress in
respect of matters arising under environmental and planning laws, including
laws related to the prevention of pollution. 

For administrative convenience the Court’s jurisdiction is divided into
seven classes as follows:4

• Class 1 principally concerns environmental planning appeals;
• Class 2 deals with local government and other miscellaneous appeals;
• Class 3 concerns valuation and compensation for compulsory acquired

lands;
• Class 4 concerns environmental planning and protection, civil enforce-

ment, judicial review of administrative decisions, and applications for
declarations and injunctions;

• Class 5 is the summary criminal jurisdiction for environmental offenses.
The Court exercises summary criminal jurisdiction in the prosecution of
pollution offenses and other breaches of environmental and planning
law; 

• Class 6, which is rarely used, concerns criminal appeals from convic-
tions in the local court; and

• Class 7 encompasses appeals from informants—who include a com-
plainant, the Director of Public Prosecutions, and any other person
responsible for the conduct of a prosecution—against any conviction or
order made, or sentence imposed, by a magistrate. 
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Composition of the Court 

The Court is comprised of six judges who are appointed on merit having
regard to their standing in the legal profession. Ten technical assessors, enti-
tled commissioners, assist the judges in their understanding of technical
issues and are appointed for a term of seven years. Section 12 of the Land
and Environment Court Act 1979 requires that persons appointed as a com-
missioners have “special knowledge of and experience in . . .” or “suitable
qualifications and experience in . . .” matters involving local government,
town planning, environmental science, land valuation, urban design and her-
itage, or architecture, engineering, or building construction. 

Commissioners usually adjudicate classes 1, 2, and 3 although a judge sit-
ting alone, or with a commissioner, may determine more complex matters in
these classes. Class 4 to class 7 matters inclusive can be determined only by
a judge. Aboriginal land claims and disputes regarding Aboriginal land coun-
cils must be heard by a judge and two Aboriginal commissioners.

Unique Features of the Court’s Jurisdiction 

A unique feature of the Court concerns open standing in respect of
breaches of environmental statutes. Such provisions are a significant means
for removing barriers to access to justice by allowing any person to come to
the Court to enforce any breach or potential breach of the law. Principle 10
of the Rio Declaration5 acknowledges the desirability of public participation.
The open standing provisions serve such purpose and have not been abused
by the instigation of unmeritorious cases. 

The Court’s jurisdiction is concerned primarily with public law, that is,
citizens enforcing their rights against governmental authorities and the
authorities enforcing the law against citizens. Matters relating to private
rights of citizens and the claims made against each other do not generally
come to the Court. However, the Court does hear and take into account the
concerns of objectors in respect of developments which become the subject
of appeals. Such objectors may be called as witnesses by the relevant author-
ity. However, objectors have a right to appear individually if the proposal has
a substantial environmental impact.

LAND AND ENVIRONMENT COURT OF NEW SOUTH WALES 361

5 The Rio Declaration is a statement that was formulated at the Earth Summit in Rio de Janeiro in June,
1992.



EXAMPLES OF THE COURT’S WORK

Planning and Development 

The Environmental Planning and Assessment Act 1979 grants a consent
authority (usually a municipal council) the power to approve development.
Development may consist of subdivision of land, new construction, and the
adaptive use of existing developments. In the event the authority refuses
approval, a developer may appeal to the Court. The developer is entitled to
call any evidence that may be relevant to the issues on appeal, including
expert evidence. The consent authority may also call expert evidence, and
any objectors to the development can testify. Such appeal may be determined
by a commissioner of the Court if the appeal is confined to merit issues. In
the course of a hearing before a commissioner, any question of law arising
incidentally may be referred to a judge. 

A dissatisfied litigant may challenge the decision of a commissioner upon
an issue of law, and such appeal is determined by a judge of the Court. A
judge will also be allocated to determine issues concerning the interpretation
of statutory instruments such as local environmental plans or statutes. An
appeal lies to the New South Wales Supreme Court of Appeal from the deci-
sion of a judge of the Court, but only on questions of law. 

The Court is empowered to grant declarations and orders restraining
breaches of environmental laws. The Court has wide powers to enforce its
orders, and may impose fines or imprisonment for disobedience of its orders. 

An illustration of the Court’s power is demonstrated by the decision in
Meriton Apartments Pty. Ltd. v. Minister for Urban Affairs and Planning.6

The applicant sought to develop a major apartment complex in a former
industrial area of Sydney. A local environmental plan required a developer
to provide, as a condition of consent, a substantial number of apartments, at
no cost to the local council, to be used as “affordable housing” for disad-
vantaged persons. The Court determined that such condition was for a pur-
pose which was not contemplated by the Environmental Planning and
Assessment Act 1979 and also amounted to acquisition of property without
compensation. It was accordingly held invalid. 

Another example of the Court’s planning work is the decision in Misra v.
Campbelltown City Council.7 In that decision the Court was required to con-
sider a challenge to an order made by a local council requiring the applicant
to cease using a residence for the purpose of a Hindu temple. The applicant
claimed that the use of the residence involved incidental activities associated

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY362

6 [2000] 107 L.G.E.R.A. 363. 
7 [2001-2002] 118 L.G.E.R.A. 301.



with the religion, including worship of an icon donated by the head priest of
the late King of Nepal. The Court determined that the nature and extent of
religious gatherings at the residence constituted “public worship” and upheld
the validity of the council order. 

Heritage 

The protection of heritage has become of great significance in Australia.
The Court administers the Heritage Act 1977, which is primarily responsi-
ble for the regulation of heritage conservation in New South Wales. The state
of New South Wales possesses the oldest architectural heritage items in Aus-
tralia, and the Court strives to achieve a balance between modern develop-
ment and the preservation of those items. 

This dilemma was exemplified in Winten Property Group v. Campbelltown
City Council.8 In this decision the Court was required to determine 
whether a subdivision of land intruding upon the curtilage of a fine 
colonial farm house should be permitted. Although the house itself 
remained untouched, the subdivision would have had adverse impacts on the
views and vistas to and from the house. The Court, refusing the application,
stated:

. . . the Court considers that the integrity of the House and of its setting is in
such a precarious position that any development in close proximity to, or
which is inconsistent with its preservation would be likely to destroy its her-
itage significance.

Pollution Control

Prosecutions by public authorities for breach of environmental laws fre-
quently come before the Court. In Fillipowski v. Fratelli D’Amato,9 the Court
was required to determine the penalty for marine pollution. On the night of
3 August 1999, an Italian oil tanker, the Laura D’Amato, permitted 300,000
liters of crude oil to discharge into Sydney Harbor. The discharge apparently
resulted from the deliberate act by crew members who sabotaged the valves
of the ship. The Court imposed a fine on the owner of the vessel exceeding
$AUD600,000 ($US368,826). No fine was imposed on the Master although
he was equally culpable by virtue of the strict liability provisions contained
in the Marine Pollution Act 1987. Since this decision the legislature has sub-
stantially increased the maximum penalty for such offense from
$AUD1,100,000 ($US676,174) to $AUD10,000,000 ($US6,147,080). 
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In Environment Protection Authority v. J.K. Williams Contracting Pty.
Ltd.,10 the Court was concerned with a prosecution arising from the contam-
ination of land. The defendant had entered into a contract with the Australian
Department of Defence to remove from a rifle range earth mounds that were
heavily contaminated with spent lead bullets. Instead of disposing of the con-
taminated soil, the defendant used it as fill on a residential subdivision,
thereby causing a potential risk to occupants. Remediation work was under-
taken by the defendant at a cost of $AUD336,497 ($US206,847). A further
sum of $AUD1,000,000 ($US614,708) was paid by the defendant to the own-
ers of the subdivision to be distributed among potentially affected residents.
A fine of $AUD52,000 ($US31,964) was imposed upon the defendant. 

In Environment Protection Authority v. Capral Aluminium Ltd.,11 the Court
was required to assess the penalty in respect of pollution of the atmosphere
by an aluminum smelter. The defendant held a license which authorized it to
pollute the atmosphere with a limited emission of fluoride. On two occasions
the “never to be exceeded” limits were breached. The Court imposed a
penalty of $AUD100,000 ($US61,470) and costs. 

National Parks  

The state of New South Wales covers an area of 802,000 square kilome-
ters and encompasses a range of natural environments from desert to rain-
forest, coastal to alpine, and mangrove to forest. Abundant flora and fauna
are included within these diverse environs, many of which possess spectac-
ular scenic beauty. One area included in the World Heritage List,12 for exam-
ple, is the Blue Mountains, which lie approximately seventy miles west of
Sydney.

The National Parks and Wildlife Act 1974 (“the NPW Act”) is the statute
which regulates national parks. The Court determines cases arising under its
provisions, which include those relating to national parks, nature reserves,
historic sites, and Aboriginal areas. 

The Court is also invested with jurisdiction with respect to the protection of
Aboriginal relics and significant places under the NPW Act. Aboriginal relics
are any deposits, objects, or material evidence tied to indigenous and non-
European habitation of New South Wales. It is, for example, an offense pun-
ishable by severe penalty to engage in the willful destruction of such relics.
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RECOGNITION OF THE SUCCESS OF THE COURT

The success of the Court has been recognized in Australia and interna-
tionally. The author has addressed public gatherings at Oxford University
and in Hong Kong concerning the operation of the Court, and other judges
of the Court have given similar addresses in Israel, India, and Brazil. The
Right Honorable The Lord Woolf, the Lord Chief Justice of England and
Wales, recently commented about environmental law reform in the United
Kingdom:

A more radical solution would be to follow in the footsteps of Australia. In
the administrative field, this country has a lot to learn from the interesting
developments which have taken place in the Antipodes. Among these ini-
tiatives is the establishment of the Land and Environment Court in New
South Wales. I have long been in favour of a one-stop emporium. A court
centre where environmental criminal and civil issues can be resolved.
Where the need for judges to have the benefit of technical assessors is rec-
ognized. A situation where the divide between inspectors who conduct
inquiries and judges who sit in courts is bridged. A situation where an
appropriate team of decision-makers can be deployed depending upon the
nature of the dispute.13

Professor Malcolm Grant of the University of Cambridge conducted a
comprehensive review of the Court as part of a major research project inves-
tigating the viability of introducing an environmental court in England and
Wales. The findings of that study are contained in a report entitled Environ-
mental Court Project—Final Report.14 Professor Grant praised the example
set by New South Wales in the establishment and implementation of the
Court. In respect of the Australasian experience generally, he said:

The Australasian experience demonstrates that a better integrated, more
democratic and more effective approach to environmental and planning
enforcement is possible in an environmental court.15

With respect to the Court, Professor Grant concluded:

In a series of important rulings, the Court has shown itself willing to use its
unique combination of a merits appeal jurisdiction and its status as a supe-
rior court of record, to give direct effect to the precautionary principle, by
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developing a cautious approach to situations involving scientific uncertainty
where harm to the environment is likely, and balancing it against the advan-
tages of proposals which could make some claim to constituting ecologi-
cally sustainable development.16

SIMILARITY WITH THE EXPERIENCE OF THE UNITED STATES

The United States of America has been politically committed to estab-
lishing comprehensive environmental programs, especially since the 1960s.17

Yet the separation of legislative and executive powers, notably the inde-
pendently elected Congress and President, has led to the formulation of
extremely complex American environmental legislation.18 Numerous trial and
appellate courts interpret American environmental legislation and mediate
disputes and have an important influence in American environmental poli-
tics and policy.19 Both the United States of America and Australia have an
abundance of environmental statutes, and their respective modern laws have
evolved from the English common law tradition. Both countries have
acknowledged the need to conserve and protect the environment from
exploitation. Creation in the United States of a court solely concerned with
environmental and planning law might assist with the improvement of envi-
ronmental policy in the United States by increasing the consistency and
power of environmental precedent. A specialist court with exclusive juris-
diction can operate with great efficiency, reduce costs, and promote the
implementation of environmental laws.  

CONCLUSION

The law of the environment is now firmly entrenched in Australia’s legal
system in recognition of the public demand for its protection and regulation.
Similarly the United States has been active in developing environmental law
and policy, having an important influence in the past on the direction of Aus-
tralia’s environmental jurisprudence. The successful experience with the
establishment of the Court in Australia may prove to be a worthwhile model
for other nations, especially those with a similar heritage. It must not be for-
gotten that Chief Seattle made what is known as the most profound statement
about the environment. In response to an offer made by the President of the
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United States of America to purchase Indian lands in 1854, Chief Seattle is
reported to have said:

How can you buy or sell the sky, the warmth of the land? The idea is strange
to us. If we do not own the freshness of the air and the sparkle of the water,
how can you buy them? . . .  This we know: The earth does not belong to
man; man belongs to the earth. All things are connected.20

Chief Seattle’s words should inspire us to search for the ultimate institutions
for maintaining the balance between development of our natural resources
and preservation of the environment. 
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THE INDEPENDENCE OF THE BAR

Richard C. C. Peck*

The ideals of ethics and professionalism are inextricably bound. They are
interdependent—one cannot exist in the absence of the other. An ethic relates
to a moral principle or a rule of conduct. Professionalism involves a vocation,
or calling, and taking a vow when being admitted to that order—a vow that
binds us to the ethics of our calling. When we were called to the Bar, we
swore an oath. Included in the incantation were words similar to the follow-
ing: “. . . in all things conduct yourselves truly and with integrity; and . . .
uphold the Rule of Law and the rights and freedoms of all persons according
to the laws of Canada . . . .”1 These words bespeak the notion of a noble call-
ing and an honorable profession. They also dictate that the advocacy of a
cause is premised on one essential presumption, namely, the existence of a
bold and independent Bar. This is the first ethic, for without independence we
have no utility.

In 1792, speaking in the defense of Thomas Paine, the great Erskine artic-
ulated the highest statement of principle ever rendered on the ideal of an inde-
pendent Bar:

I will forever, at all hazards, assert the dignity, independence, and integrity of
the English Bar, without which, impartial justice, the most valuable part of
the English Constitution, can have no existence. From the moment that any
advocate can be permitted to say that he will, or will not, stand between the
Crown and the subject arraigned in the Court where he daily sits to practise,
from that moment the liberties of England are at an end. If the advocate
refuses to defend, from what he may think of the charge or the defence, he
assumes the character of the Judge; nay, he assumes it before the hour of
judgement; and in proportion to his rank and reputation, puts the heavy influ-
ence of perhaps a mistaken opinion into the scale against the accused, in
whose favour the benevolent principle of English law makes all presump-
tions, and which commands the very judge to be his counsel.2

With those simple words, spoken in a controversial and highly unpopular
defense, Erskine etched the annals of our law with the notion of an independ-
ent Bar—a notion that resonates to this day.
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What is an independent Bar and why did Erskine believe it to be so pro-
foundly important to liberty or freedom? In Attorney General of Canada v.
Law Society of British Columbia,3 a unanimous court stated:

The independence of the Bar from the State in all its pervasive mani-
festations is one of the hallmarks of a free society. . . . The public
interest in a free society knows no area more sensitive than the inde-
pendence, impartiality and availability to the general public of the
members of the Bar and through those members, legal advice and
services generally.4

An independent Bar implies the existence of a professional body of advocates
with a right of audience before the courts of the land, charged with the duty of
boldly representing even the most unpopular cause or the most reprehensible
client. This is an ideal that is both ethereal and real. It calls to mind a devotion
to a calling which transcends the daily vagaries of business. At the same time,
it is manifested by the daily works of lawyers concerned about the potential
for injustice through the actions of the state, the machinations of the Crown,
and the decisions of the courts. It means, to paraphrase the language of one of
the historic canons of ethics, “to take without hesitation, and if need be, with-
out fee or reward, the cause of any person, and to exert one’s best efforts on
behalf of that person.”5

HISTORICAL DEVELOPMENT OF THE BAR’S INDEPENDENCE

As might be expected, this ethic did not prevail during the early history of
the Bar. Indeed, the road to barristerial independence was fraught with travail.
Its existence did not crystalize until, at least, 1701, when by the Act of Settle-
ment, the judiciary itself was made independent of the executive branch of
government.6 As near as can be determined, the independence of these two
institutions, the Bench and Bar, appears to have come into being virtually at
the same time. 

It is safe to say that the early days of our profession would yield us little
pride. In 1176, in England, an abbot sought legal assistance in a case where he
was opposed to a man of considerable power and influence. The first advocate
consulted by the abbot declined the brief because he might bring disfavor
upon himself for opposing a person whom he considered to be his “master.”
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Two other lawyers also declined the brief. Eventually, the abbot was directed
to a lawyer who was coming to England from a foreign country. Upon arrival,
this lawyer also declined the brief, because he did not wish to incur the dis-
pleasure of the “King or the great men of the realm.”7

This sorry situation of advocates being timorous continued for centuries.
The evolution to an independent Bar was slow and wrought at great cost.
Arguably, one turning point in this process was the resolute stance taken by
Sir Thomas More on the subject of the status of his monarch, Henry VIII, as
head of the Church of England, in 1535. More regarded the matter as one of
religious and legal principle. While not simply a lawyer at the time—More
was Lord Chancellor—the position he took remains, to this day, a gemstone
in the crown of the independence of the Bar. More was not prepared to sur-
render the inner citadel of his being, his conscience as he termed it, by taking
an oath with his tongue in his cheek. He thus refused to sacrifice his “self-
hood.” For his obstinacy, More lost his head.8

More’s greatest contribution comes to us from the language attributed to
him by the playwright Robert Bolt. In response to his daughter’s suitor, Roper,
who advocated striking down the law in order to get at the Devil, More’s reply
was apt and timeless:

And when the last law was down, and the Devil turned around on
you—where would you hide, Roper, the laws all being flat? This
country’s planted thick with laws from coast to coast—man’s laws,
not God’s—and if you cut them down . . . do you really think you
could stand upright in the winds that would blow then? Yes, I’d give
the Devil benefit of law, for my own safety’s sake.9

These words, even if apocryphal, represent a succinct, verbal expression of
the rule of law. The American journalist Edwin Yoder, Jr., interpreted these
words in the following way: “The law will protect the good man and the right-
eous cause only if it also extends an even hand to the evil and iniquitous as
well. That lesson, hard to grasp and still harder for most of us to embrace, is
the heart of the rule of law.”

Some 200 years later, shortly after the French Revolution, Gracchus Babeuf
also lost his head for the beliefs he propounded. Babeuf’s fulminations against
government restrictions on expression of thought, in speech and writing, ran
at cross-grains to the will of the ruling body, the Directory. After being refused
the right to counsel of his choice at trial, Babeuf defended himself. His three

7 COHEN, A HISTORY OF THE ENGLISH BAR AND ATTORNATUS TO 1450 (1929).
8 E. E. REYNOLDS, THE TRIAL OF ST. THOMAS MORE, xii (1964).
9 R. BOLT, A MAN FOR ALL SEASONS (1962).



day speech in his own defense remains a paean to the ideals of liberty and
equality.10

Susan B. Anthony, one of the great suffragettes, stood trial in 1873 for hav-
ing registered to vote in the presidential election of the previous year. In what
has been described as “a remarkable act of judicial tyranny,” the trial judge
directed the jury to enter a verdict of guilty. When the jury sat mute, the judge
directed the clerk of the court to record a guilty verdict. When asked by the
judge if she had anything to say as to why sentence should not be pronounced,
a recalcitrant Ms. Anthony replied:

Yes, your Honor, I have many things to say; for in your ordered ver-
dict of guilty, you have trampled under foot every vital principle of
our government. My natural rights, my civil rights, my political
rights, my judicial rights, are all alike ignored. Robbed of the funda-
mental privilege of citizenship, I am degraded from the status of a cit-
izen to that of a subject; and not only myself individually, but all of
my sex, are, by your Honor’s verdict, doomed to political subjection
under this, so-called, form of government.11

Yet another remarkable example of defiant, forensic oratory is to be found
in the speech of Nelson Mandela from the prisoners’ dock at the Rivonia trial,
in South Africa, on April 20, 1964. Mandela, a lawyer, was well aware that at
worst he faced the death penalty and, at best, a jail sentence of woefully long
years. His speech remains a living testament to courageous advocacy:

During my lifetime I have dedicated myself to this struggle of the
African people. I have fought against white domination, and I have
fought against black domination. I have cherished the ideal of a
democratic and free society in which all persons live together in har-
mony and with equal opportunities. It is an ideal which I hope to live
for and to achieve. But if needs be, it is an ideal for which I am pre-
pared to die.

In one of the most remarkable examples of human perseverance, Mandela
emerged from prison some three decades later and became President of South
Africa.
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Countless others, both advocates and those self-represented, have con-
tributed to the panoply of actions and words that have paved the way to the
existence, and maintenance, of the independent Bar.

THE NECESSITY OF AN INDEPENDENT BAR

In the context of liberty, an independent Bar is indispensable. To under-
stand why, one must first examine the concept of liberty, or freedom, as a fun-
dament of democracy.

The history of western civilization, when reduced to its essence, is nothing
more, and nothing less, than individuals’ courageous and indefatigable quest
for justice, personal freedom, and self-fulfillment—three inextricably inter-
woven ideals that flourish at the core of every truly free society. The link
between justice and personal liberty is undoubted. The American theologian
Reinhold Niebuhr observed that: “Man’s capacity for justice makes democ-
racy possible; but man’s inclination to injustice makes democracy neces-
sary.”12 The French poet, Charles Peguy, said that freedom is a system based
on courage. This must be the most confirmed adage in history. Freedom, at its
essence, means unshackled self-fulfillment. Our society must exist in such a
state as to permit people to develop individuality and creativity as fully as pos-
sible, given each person’s ability to reason and to achieve.

In his Divine Comedy, Dante referred to “freedom of the will” as God’s
greatest gift to humankind.13 Samuel Adams referred to freedom of thought,
and the right of private judgment in matters of conscience.14 Louis Brandeis
opined that those who won American independence viewed liberty as the
secret of happiness,15 and the renowned Professor Chaffee of Harvard equated
it with opportunity.16 Freedom, at its core, involves an acknowledgment of the
private domain of the individual. It requires the separation of the individual
from the state, and the maintenance of that essential border, where the state
has no right to intrude upon the individual,17 and the individual, in turn, exer-
cises autonomy responsibly.

Democracies seldom fail through overt force. Rather, it is the gradual ero-
sion of individual liberty by state authorities that achieves this end. And it is
here, at this confluence, that the existence of a bold and independent Bar is of
such great import.
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The sentiment that a bold and independent Bar is essential to the existence
of democracy is deeply rooted in Western society. In Shakespeare’s Henry
VI, Dick the Butcher utters these infamous words: “The first thing we do,
let’s kill all the lawyers.”18 These words bespeak the historical fact that, in
times of revolution, it is the lawyers, those who uphold the rule of law, who
are first to be executed. As one author has noted: “‘Shakespeare insightfully
realized that disposing of lawyers is a step in the direction of a totalitarian
form of government.’”19

The modern emanation of Dick the Butcher’s lethal utterance may well be
certain legislative endeavors that have taken place in North America since
September 11, 2001. In the wake of the tragic events of that day, governments
have embarked upon legislative initiatives which, while being well-meaning,
contain aspects that are an anathema to an independent Bar, and a free soci-
ety. While superficially attractive as crime fighting tools, some of these leg-
islative initiatives are subtly pernicious and have the qualities that Louis
Brandeis decried decades ago when he stated that: “The greatest dangers to
liberty lurk in insidious encroachment by men of zeal, well meaning but with-
out understanding.20

Let there be no doubt that we live in a time when the independence of the
Bar is as important as it has ever been. It has been said that hard facts make
bad law. The events of September 11 are hard facts, indeed, and it remains our
duty to scrutinize, criticize, and, where necessary, assail proposed legislative
responses to those events, where such responses present an affront to the dig-
nity and worth of the individual—in a phrase, an affront to liberty.

In the days that lie ahead, the Bar’s attack on doubtful legislation will be a
task which we must embrace with vigor. However, there is another task that
we will inevitably have to face, and that is far more basic to our role as
lawyers. This will involve undertaking the defense of those accused of crimes
of terror. In this regard, it is useful once again to invoke the words of Louis
Brandeis, quoted in a recent article by Michel Proulx:

There is a long tradition within the criminal bar of providing legal
counsel to those in need, regardless of the consequences which may
accompany the acceptance of a particular case. Mr. Justice Brandeis
was once asked by an attorney for his opinion as to whether he should
accept the case of a most unpopular and apparently a most guilty
client. Brandeis’ reply is noteworthy:

THE INDEPENDENCE OF THE BAR 373

18 W. SHAKESPEARE, KING HENRY VI, part II, act IV, scene 2.
19 D. J. KORNSTEIN, KILL ALL THE LAWYERS?: SHAKESPEARE’S LEGAL APPEAL 28 (1994), quoting footnote
35 in Justice Stevens’s dissent in Walters v. National Association of Radiation Survivors, 473 U.S. 305
(1985).
20 Olmstead v. United States, 277 U.S 438, 479 (1928) (Brandeis, J., dissenting).



“Before you reject this case, I suggest you consider resigning from
the bar. On further consideration you might even resign from the
human race.”21 
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ENRON: LESSONS LEARNED†

Bethany McLean*

As a journalist, I’m generally more comfortable hiding behind my com-
puter in a dark room than speaking to real, live human beings; I thought I’d
talk for about twenty minutes and then open the floor to questions. I will talk
about my involvement with the Enron story, about some of the ramifications
in corporate governance and on Wall Street, and then about the question that
is probably most interesting to everybody, which is why a year and a half into
the saga we’ve seen very little progress on the legal front. Sure, there have
been some guilty pleas and some indictments of junior Enron executives—
most recently of a couple who worked in Enron’s broadband division. But
for Ken Lay, who sold hundreds of millions of dollars of Enron stock right up
until almost the date of its bankruptcy—nothing. For Jeffrey Skilling,
Enron’s former CEO, whom most people view as the evil mastermind behind
Enron’s schemes to defraud the public of some ninety billion dollars—noth-
ing. Andrew Fastow, Enron’s CFO, has been charged with some ninety
counts (I lose count, maybe it’s seventy-nine) of bribery, wire fraud, con-
spiracy, everything under the sun; but he says he’s not guilty. 

MY INVOLVEMENT IN THE ENRON STORY

I’m not a beat reporter at Fortune; I cover everything from Prozac to horse
racing. When I first heard about Enron, the company was coming off a fab-
ulous year. Its stock was trading at a price/earnings multiple of about sixty
times and the stock had actually increased ninety percent over the previous
year. (This was late 2000 or early 2001.) I was having a casual conversation
with a good source of mine who specializes in selling stocks short—one of
those people looking to knock the air out of things. He said, “Maybe you
want to take a closer look at Enron. I’m just not sure this company is every-
thing it’s cracked up to be.”

My magazine, Fortune, had named Enron the most innovative company in
the country six years running. And it was innovative, we just didn’t know
how innovative. I pulled out Enron’s financial documents and began to go
through them. One of the interesting points about the Enron story, and one
of the important lessons, I think, is that the problems really were right on the
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surface. For example, when you calculated Enron’s return on capital, you
found that it was around seven percent. That’s about what treasury bills were
yielding at the time. Why would you put your money in a very risky com-
pany that was earning just a seven percent return on its capital? 

Also, the company produced no cash flow. As those of you who read finan-
cial statements know, there are earnings and then there are cash flows. You
can’t take earnings to the bank; you need cash. When you looked at Enron’s
financial statements, you saw that there was no cash. Further, the company
was extraordinarily complicated. Its financial statements mentioned odd
dealings with a related-party company that was run by its CFO. That imme-
diately raised a red flag. Why would you want to do something like that? 

And then there was the hype. At its conference for analysts and investors
in early January of 2001, Enron’s CEO Jeff Skilling said that the stock should
sell for $126 a share. It was then trading for about $80 a share. Now, in my
experience, corporate America is not known for its modesty, but that level of
hype is pretty remarkable—especially given that Skilling himself was sell-
ing shares at the time. If you think your investment is going to go up fifty
percent, why would you want to get out? 

So I began to look further into this company. At the time all the analysts
who rated the company, all the Wall Street brokerage firms, had “buy” rat-
ings on the stock. Although it is sort of perverse, this fact made me more
interested in the story rather than less interested. If the analysts had been
skeptical, I would have thought, “Oh, everybody knows this already; it’s out
there.” The fact is that the financial press has not done a very good job of
telling people that analysts’ “buy” ratings don’t mean anything at all, and if
an analyst says “hold,” that actually means “sell.” In other words, if analysts
say “buy,” and especially if they are really hyping a stock, there might be a
great story there because the rating really has no relation to reality. 

Upon doing my homework, I found that right under the surface of the
Enron story, it wasn’t hard to find skepticism. I would call a portfolio man-
ager, who would say, “It’s a great company; there are such opportunities in
the deregulated energy world; what a fabulous management team.” But if I
kept asking questions, the portfolio manager would say, “You know what,
I’m really scared of this company. I don’t understand it. I have to own it
because everybody else owns it, because it’s part of the S&P 500, because
I’m scared not to own it—but I don’t really understand it.”

I called Enron to talk to corporate officials about some of my conclusions,
to discuss some of the numbers I had calculated, and to see what their
response was. I wasn’t expecting that they would be pleased; after all, cor-
porate America employs a whole army of people called public relations spe-
cialists whose sole job is to make sure that what appears in the press about a
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company is all shiny and happy with never a hint of negativity. Still, Enron’s
reaction was far more extreme than I expected. Jeff Skilling became very
irate on the telephone, and told me that people who criticized Enron were
only throwing rocks at the company and hadn’t taken the time to understand
it and that it would be unethical of me to publish a story about Enron with-
out having taken the time to understand it fully. That’s a frightening thing for
a journalist to hear because it could be true. You always could do more home-
work; you always could be missing something. 

Skilling also had Enron’s CFO, Andy Fastow, get on a plane and come up
to New York to see me and tell me why I was crazy to think that Enron could
have any problems. The meeting was fairly amusing. I had two of my editors
sit in on it just to make sure that I wasn’t crazy; when you get wrapped up in
a story, at some point you can close your ears and not hear things that you
need to hear, so I wanted to make sure that there were other people in the
room. Right after the meeting my editors said, “Let’s make this story even
tougher.” The Enron people basically refused to answer straightforward ques-
tions. At the end of the meeting, Andy Fastow said something interesting that
I think is relevant today: “I don’t care what you say about the company; just
don’t make me look bad.”

So I wrote a story that was published in the Spring 2001 issue of Fortune,
when Enron stock was still about eighty dollars a share, and the title of the
story was: “Is Enron Overpriced?” In retrospect, I think I could have come up
with a better title—perhaps “Houston, We Have a Problem.” The story basi-
cally examined Enron’s lack of financial strength and the fact that the people
who were analyzing the company didn’t understand it. I did not write about
the partnerships run by Andy Fastow even though I knew about them, and that
was a major failure of judgment on my part—but I knew that the accountants
had signed off on them, and the board of directors had signed off on them, so
I thought there might be something I didn’t understand about those.

The story came and went, and nothing much happened for awhile. Enron’s
stock was continuing to slide, but there was no big furor over it. Then in
August of 2001, Jeff Skilling abruptly resigned. After that, Enron posted a
third quarter earnings report that took all sorts of write-offs for all sorts of
odd things involving related-party entities. The fur started to fly. The Wall
Street Journal and the New York Times did a great job of exposing what was
going on behind the partnerships, and soon Enron was bankrupt.

I think everybody knows a lot of what came next. Arthur Andersen, one of
the nation’s largest accounting firms, is now effectively out of business. Inter-
estingly, the Department of Justice charged it with obstruction of justice, not
with aiding and abetting Enron’s accounting fraud. That’s an important point
that I will come back to a little bit later.
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There has been a huge fuss over brokerage firms, over analysts’ inde-
pendence (and now people realize that when an analyst tells you to buy a
stock, it really doesn’t mean anything). There has been a hue and cry about
boards of directors. Over a dozen congressional committees have investi-
gated Enron. At one point, I heard that some sixty Enron-related pieces of
legislation had been introduced in Congress. It has been quite a year and a
half. But I think the solutions are not quite as simple as some people want to
believe.

EXPLANATIONS AND RAMIFICATIONS

We can start with the accountants. I think what they did wrong is pretty
simple. The accountants thought their job was just to keep the client happy.
They forgot that part of their job was to tell the truth and to make sure that
public investors were told the truth; they forgot the word “public” in CPA.
(This debacle spawned a lot of jokes about accountants. My personal favorite
is that CPA should mean “Certified Public Accomplice.”) 

Journalists bear some responsibility here, too. Enron has caused a lot of
self-questioning on the part of journalists, and I think that’s fair. Many finan-
cial journalists during the decade of the ’nineties thought they didn’t really
have to understand finance to be business journalists. On the face of it, that
seems absurd to me. Would you send someone to cover Mexico if he could-
n’t speak Spanish? Would you send someone to cover Washington, D.C., if
she didn’t understand the way the political system worked? Nonetheless, dur-
ing the 1990s many top magazines and top newspapers assigned journalists
to business stories without regard to their understanding of finance. 

There is another factor with respect to journalists as well. I have been
trained in finance, but if my editor had come to me and asked me to write a
profile of Jeff Skilling, I don’t know that I would have gotten out my spread-
sheets and worked through the numbers. There is a little bit too much com-
partmentalizing in business journalism. The view sometimes is that the num-
bers aren’t the story, that instead the person is the story or company strategy
is the story. We now realize that we can’t know whether the numbers are the
story unless we look.

Of course, a lot of scrutiny has been directed at Wall Street analysts. In
particular, there’s been a lot of fuss about the degree to which Wall Street
analysts’ compensation is not derived from what their job is supposed to be—
analysis, and advising investors when to buy and sell—but rather from the
investment banking fees they are able to generate for their firms. That was a
huge factor in the case of Enron. The company was close to the largest (if
not the largest) fee payer in corporate America, to the tune of at least one
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hundred million dollars a year and perhaps even a couple of hundred million
dollars a year. Also, Enron officers were extraordinarily aggressive about let-
ting it be known that if an analyst did not give the stock a “buy” rating, that
analyst’s firm would not get any of the investment banking business.

Here, too, there is a second component, and one that is not so easy to fix
by legislative initiatives. In general, people want to be liked, and the analysts
who covered Enron wanted the Enron management to like them. Jeff Skilling
had a very simple way of dividing the world: There were people who “got
it” and people who “didn’t get it.” And everybody wanted to “get it.” So if
the analysts heard Jeff Skilling say something incomprehensible, instead of
asking questions, they nodded and said, “I get it.” (The short seller who orig-
inally brought Enron to my attention has told me that he has great difficulty
getting people to come work at his shop because it is hard to find people who
want to be disliked, who are willing to be wrong, and who want to be think-
ing something contrary to what everybody else is thinking for a period of
time.) This psychology is hard to change. How can you legislate independ-
ence of thought? 

I think the same psychology is at work in boards of directors. It’s
absolutely shocking what Enron’s board accepted or overlooked. If you were
going to do something as absurd as allowing your CFO to run an outside
partnership, wouldn’t you insist on keeping very close tabs on the whole
arrangement, particularly on what the CFO was paid? But the Enron directors
never asked, until everything started falling apart. Even when they finally
decided, after the furor had begun in the fall of 2001, that they needed to
know how much Fastow had made, they worked out an elaborate script for
approaching Fastow without offending him. So again we come back to this
issue: How can you force people to ask questions? How can you legislate
independence of thought and make people willing to say, “I don’t agree with
this”?

THE LEGAL PROCESS

Let’s move on to the case, which is interesting. In the big picture Enron
clearly was a fraud. There is no question about that. Its financial statements
completely misrepresented reality. People have called it a Ponzi scheme, and
in a way it was. Enron has existed since about 1985 in its current form. I went
through the financial records and added up all the cash the company had pro-
duced from operations and then invested over its fifteen- or sixteen-year life.
This was an overstated number because Enron’s financial statements were
manipulated, but even on their own financial statements they lost a total of
seven billion dollars. This was a company that never made money—part of
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the definition of a Ponzi scheme. It was also a fraud within a fraud because
Andy Fastow, the CFO, came up with a way to steal from the company while
helping the company meet its financial goals. It was symbiotic in an ugly
way. Andy Fastow was using the company to make money for his own per-
sonal enrichment, and the company was using Andy Fastow to create all
these devices so that it could misrepresent itself to outside shareholders; and
then the officers were selling stock.

The government has been extremely aggressive about going after Andy
Fastow. They have indicted him on dozens of counts. He is pleading not
guilty. Where that will go is an open question at this point. But in an odd way
it’s almost irrelevant. In total, Andy Fastow stole some sixty million dollars
from Enron, but that is not what bankrupted Enron. The larger issue involves
that first level of fraud, affecting investors. That is the interesting one and the
one we want to prevent in the future. Unfortunately, I think that one is much
trickier. Although Enron in the big picture clearly was a fraud, when you
delve into the details, it is very difficult to pinpoint where the company went
wrong. Accounting, perhaps a little bit like law, has a lot of gray areas, and
Enron operated in the dark gray areas. It is difficult to discern when they
stepped over the line from the dark gray areas into the black ones. Interest-
ingly, I have spent the last year talking to a lot of former Enron employees,
and they don’t think they broke any laws. They admit that they were aggres-
sive and stretched or manipulated the laws, but they don’t think they broke
the laws. 

If the government can prove that the Enron officers broke laws, and espe-
cially if Jeff Skilling and Ken Lay go to jail, that will be good, because one
of the few things that can force the independence of thought I talked about
earlier is fear. The two main motivating factors on Wall Street are fear and
greed. And if there is enough fear to offset the greed, then people will per-
haps think a little bit more about what they’re doing. After all, no board of
directors wants to be the Enron board of directors; no other accounting firm
wants to be Arthur Andersen; and if Ken Lay and Jeff Skilling go to jail, no
CEO will want to be in those shoes. On the other hand, though, punishment
will fall on a few people for what really were the crimes of many. Arthur
Andersen looked the other way. Enron’s investment banks made more in one
year from Enron fees than Jeff Skilling made in his entire career at Enron.
For a long time investors were perfectly willing to look the other way
because the price of the stock was rising.

In the end there will be no simple fixes to the Enron problem. And I’m
afraid that in the next bull market, we are likely to have another Enron. Actu-
ally, that may be a good thing, because it offers full employment for jour-
nalists like me.
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QUESTIONS AND ANSWERS

Q: Did you have an “ah-ha” moment when you realized what you had
uncovered with Enron? If so, can you describe that?

A: Yes. One of the glories of being a business journalist is that there are
numbers and documents that you can examine; so much of journalism
involves relying on what people tell you, and trying to cross-check and cor-
roborate that in as many places and ways as you can. It is always comforting
when you can open up a company’s documents and find numbers that clearly
reveal a problem. In Enron’s case, the tip-offs were the lack of cash flow and
the incredibly low return on investment. Actually, the relative transparency of
the problems is why I say that the Enron case is complicated. Had Enron
been a company that completely broke the rules, those clues would not have
been there. Enron did disclose enough that anyone willing to look closely
could have said, “What is going on here? This is clearly a mass delusion.”

Q: What is the next company you are going to cover?
A: I was starting to work on Tyco when I got sidetracked by Enron, but I

think it’s a little too late for Tyco now. I will work on my book about Enron
for another couple of months and then take a little break. After that, maybe
I’ll come back and write some pleasant stories about good things that are
going on in the world!
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WHAT NEXT?†

John W. Reed*

After all the stimulating and provocative and richly varied presentations of
the week, this little homily seems a bit of an anti-climax, not unlike Ann Lan-
ders’s description of Niagara Falls as “the second greatest disappointment of
every bride’s honeymoon.”

A month and a half ago your program chairman said the convention pro-
grams were about to go to press and I had to provide a title for these remarks
immediately. Not yet knowing what I wanted to say to you, I impulsively gave
him the title that appears in the program: “What Next?” I’m sure that what
suggested it to me as a title was the fact that on that very day I had seen those
words in newspaper headlines not once but in three different papers: the New
York Times, the Detroit Free Press, and the Ann Arbor News. Titling a speech
before it has been composed is dangerous business since the title becomes a
kind of straitjacket into which one’s thoughts must be forced. But you will
have to admit that the title “What Next?” does open many doors.

On the one hand, the question “what next?” can suggest dread; on the other
it can suggest expectancy. It can suggest happenings that are forced upon us,
as helpless victims, or it can suggest happenings that we, with some degree of
free will, choose to bring about. “What next?” can be a personal question for
you or me as individuals, or a corporate question for the Barristers Society or
the legal profession or our nation. One thing I do not mean for this title to
imply is a description of future events, since I, like you, claim no prophetic
power.

“What next?” seems most often to connote a foretaste of something dread-
ful. The Columbia disaster, the nightclub panic in Chicago, the nightclub fire
in Rhode Island, the hundred-car pileups on foggy freeways, acts of terrorism
around the world, corporate fraud and meltdowns impoverishing thousands of
employees and pensioners—tragedies that seem to come with numbing fre-
quency, and we say, “What next?” The impact of some of these events involv-
ing just one or two people is magnified by media coverage, such as the video-
tape of the use of a Mercedes sedan as a device for running over and killing
an unfaithful husband caught in flagrante delicto. That was so Texas. Love is
grand, but divorce is a hundred grand—and possibly vehicular homicide.
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And, of course, the “what next?” of infinitely greater magnitude is the
apparently imminent attack on Iraq. The Barristers arranged to meet here at
La Quinta twelve years ago and the Gulf War broke out. We had not returned
until this year, and again the government is preparing to go to war. In college
we learned about the logical fallacy known as post hoc, propter hoc—after
this, because of this—that it is a fallacy to conclude that because one event
follows another, the second event was caused by the first. I suggest it is a post
hoc, propter hoc fallacy to blame the Barristers for the two Gulf wars, but I’m
still not sure that we should ever meet here again.

What I really want us to think about for these few minutes together is
what’s next for us as lawyers, as trial lawyers, as Barristers, who are commit-
ted to embodying the highest ideals of skilled, ethical, respectful advocacy in
the service of justice.

A primary ministry of the International Society of Barristers is these annual
meetings. We come here from stressful lives, with pressures both professional
and personal; and after a week of eclectic programs and recreation and rest
and fellowship, with no personal agendas, we are refreshed and prepared to
return home to resume our chosen tasks. So when I ask “what next,” I really
ask with what attitudes, what frame of mind, do we go forth from here? How
do we continue to fight for justice, case by case? 

Indeed, how do we find hope in a cynical world? Heaven knows, there is
enough to be cynical about. Let me remind you of four things that impinge on
our profession, that can well produce pessimism, if not cynicism. I call them
tort reform redux, the disappearing jury trial, the continuing decline of pro-
fessionalism, and the assault on civil rights.

TORT REFORM REDUX

Once again the proponents of weakening tort responsibility are in full cry.
They long ago captured the terminology high ground. Characterizing their
proposed changes in liability rules as “reform” makes them sound like the
good guys. They have had widespread success in the state systems, and now,
with a sympathetic administration, they are poised to achieve so-called reform
in the federal courts. Indeed, the House of Representatives passed such a bill
only yesterday.

The prime target at the moment, of course, is medical malpractice. Doctors’
strikes over high insurance premiums have fueled a popular belief that over-
generous juries and frivolous lawsuits are the principal cause of expensive
health care and shortages of specialists, driven out by insurance costs. The
spotlight of the media has created the impression that the few runaway juries
are the norm, without covering the corrections; the media ignore the fact that
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the system almost always works in that the courts modify the extreme verdicts
and dismiss and chasten those who use the system for blackmail.

But the doctors themselves, their medical societies, and the insurance com-
panies arguably account for much of the so-called malpractice crisis, which
Congress is preparing to “fix” at the expense of the consumers of medical
services, that is, the patients. Just last week, Dr. Sidney Wolff, director of the
Public Citizen Health Research Group, published an essay in the New York
Times charging that a major cause of the malpractice problem is the failure of
state medical boards to discipline doctors. Here are a few of the dramatic fig-
ures: In the dozen years from 1990 to 2002, just five percent of all doctors
were involved in fifty-four percent of the malpractice payouts.1 Of the 35,000
doctors with two or more payouts in that period, only eight percent were dis-
ciplined by their state medical boards. If that doesn’t surprise you, how about
this figure: There were 2,774 doctors involved in five or more payouts; only
one in six (463) had been disciplined.

It seems no coincidence that states least likely to discipline doctors are
among those with insurance crises. Pennsylvania, where the governor had to
intervene to keep doctors from striking over insurance costs, has disciplined
only five percent of the 512 doctors who had made payments in malpractice
suits five or more times. It gets worse. While Pennsylvania has 5.3% of the
doctors in the United States, they make up 18.5% of American doctors with
five or more malpractice payments. And finally, one Pennsylvania doctor paid
twenty-four claims between 1993 and 2001, totaling more than $8 million, yet
was never disciplined by the Pennsylvania medical authorities. (The next
worst state for doctors with five or more payouts is West Virginia, where doc-
tors went on strike last month.) It seems not unfair to say that the malpractice
problem arises in significant part because there is malpractice and because the
medical profession is unwilling to police itself.

As for the insurance companies, many have been forced to increase premi-
ums because of bad marketing decisions, unwise investment strategies, and
the general decline in the value of their invested reserves.

But the blame is cast on the tort system and on us, the lawyers; and the dra-
conian remedies fall against the patient-victim, particularly when the victim
has no market value, that is, one with little or no income, such as a housewife
or a retired person. When I see these so-called reforms, I think of my favorite
Chinese fortune cookie message: A change for the better will be made against
you. And placing the blame on the lawyers is reminiscent of the mechanic
who said, “I couldn’t repair your brakes, so I made your horn louder.”

1 I concede that there is not a perfect correlation between payouts and negligence. Surely there are some
payouts where there is little evidence of wrongdoing. But the gross figures have great relevance.



THE DISAPPEARING JURY TRIAL

The second thing to be pessimistic about is the decline of the civil trial and
the civil jury. The many modes of resolving disputes have changed the face of
litigation, with real, honest-to-god trials declining in frequency and impor-
tance. There are both pros and cons in that decline, but its magnitude is sug-
gested by a few figures from the Administrative Office of the United States
Courts. In the thirty years from 1970 to 2000, the federal court workload, civil
and criminal, increased 146%. But look at how those cases were resolved. In
1970, ten percent of the civil cases were tried, to the bench or to a jury. By
2000, the number of cases tried had dropped from 10% to a mere 2.2%, a
decline of more than three quarters. The number of cases tried to a jury
dropped from 4.3 % to 1.5%, a decline of two-thirds. Is the civil jury an
endangered species? Indeed, is the civil trial an endangered species? The term
“alternative dispute resolution” seems increasingly to cast the civil trial itself
as the alternative. Judge Patrick Higginbotham, of the fifth circuit, writes that
“We are creating a whole new culture where a trial is perceived as a failure of
the system.”2

To those of us who are of a certain age, the things we learned in law school
classes in torts and civil procedure bear increasingly faint resemblance to
today’s landscapes.

THE DECLINE OF PROFESSIONALISM

Third, of course, is the daunting problem of the continuing decline in the
commitment to an ideal that we call professionalism. Our internal discomfort
as we see the changes in our profession’s character is shared by the general
public, which sees our role as extreme partisan zeal on the client’s behalf and
moral nonaccountability for the consequences. We are in an era in which
everybody is urged to be creative, to “think outside the box.” But, as noted by
the ethicist Michael Novak, thinking outside the box “is interesting when you
are thinking about technology, but when you are thinking about ethics, it’s
deadly.”3

I need not belabor the point, only mention it; we’ve all talked about this
time after time at these meetings. But I leave the subject with one encouraging
statement about people like you. At our meeting last year, federal judge John
Coughenour said of you, “I firmly believe that a higher percentage of trial
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lawyers consider their profession to be a calling than is true of people who
write wills and draft articles of incorporation.”4

THE ASSAULT ON CIVIL RIGHTS

The three concerns I have mentioned are, none of them, particularly new—
growing, perhaps, but not new. We have been discussing them at these meet-
ings for some years now. But the fourth and last concern I want to call to your
attention has an alarming new intensity. I refer, of course, to the assault on
civil rights embedded in the fight against terrorism. I understand that it is all
too easy for me, and perhaps you, to sit back and criticize the steps taken by a
presumably well-meaning government to protect our security. The late night
comedians are having a field day with duct tape and plastic sheeting. Maureen
Dowd satirizes the term “homeland,” hearing echoes of “the Fatherland” and
Deutschland uber alles. And how many television anchors wear a shirt color
to match the alert level of the day?

But as trial lawyers, we know that those superficial idiocies are not the
issue. The issue is the whole arsenal of investigative, arrest, detention, prose-
cutorial, and procedural weapons assumed by or given to the government, by
both congressional and administrative action. Invasion of privacy, with almost
all aspects of one’s life open to electronic snooping; detention incommuni-
cado; wholesale deportations; disregard of lawyer-client confidentiality;
closed hearings—the list goes on and on. Disregard of civil rights in time of
war is not unknown, with our treatment of Japanese-Americans in World War
II only the most recent example (until now). But scarcely ever before have we
so broadly set aside the hard-won individual protections that characterize our
system of justice. Lost in the current hysteria are fair hearing, due process,
presumption of innocence—the very foundations on which everything rests,
the foundations of the work you and I do.

I do not lightly fault our government for this frontal attack on our civil
rights. I know that terrorism is new to the United States, and our leaders are
trying frantically to contain it. It is infinitely easier to be a critic than to be an
actor. In times like these, assigning blame becomes popular. You may remem-
ber the fellow who said, “I didn’t say it was your fault. I said I was going to
blame it on you.” Politicians, especially, are adept at identifying somebody
else’s mistakes. They are painting our emotions in primary colors: love, fear,
anger, patriotism—a dangerous mix, especially when there seems to be a lack
of self-criticism and perspective.
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That is why, even if our leaders’actions are well intended, we must be alert
to overreaching. Of all people, trial lawyers have the responsibility, case by
case, to stand for the civil rights, the human rights, of our people. Given our
oaths as lawyers—and more, given our commitment to the rule of law–each
of us has a profound obligation to challenge every disregard of those crucial
rights that I mentioned: fair hearing, due process, presumption of innocence.
That obligation overrides the undoubted personal costs that come with those
challenges. That’s why we applaud people like Jim Brosnahan, who over the
years has undertaken unpopular causes, and Bill Gray, who received the
Courageous Advocacy Award from the American College.

AS WE LEAVE

These, then, are four of the many challenges with which you and I go forth
from our time here together: tort reform, the disappearing jury, the decline of
professionalism, the assault on civil rights. They are only four of many, but
they are among the most important. You already know about these things, of
course. I merely have been refreshing your recollections, not informing you
for the first time. In the aggregate, these and countless other problems are
enough to make us want to stay in bed in the morning, or at least to remain in
this lovely retreat of sunshine and flowers. So, once again, I ask, with what
attitude, in what frame of mind do we go out of here to face “what’s next”?
How do we find hope in a cynical world? Let me presume to offer some
guidelines.

First, I submit, we’ve got to remind ourselves, daily, that what we’re about
is justice. That’s our professional goal, of which we sometimes lose sight
because of the minutiae and annoyances of practice, of dealing with clients
and courts and, dare I say it, partners. Over our office doors we must inscribe,
if only figuratively, Judge Learned Hand’s famous dictum, “Thou shalt not
ration justice.”

Second, we need to see our problems as opportunities, opportunities for
creativity and selfless service. It was Mother Teresa who reminded us of the
saying of the ancients: “Tribulation is the forge of virtue . . . and not a momen-
tary inconvenience.”

Third, we’ve got to band together with those of like mind, as in this true
fellowship. No one accomplishes much alone: If you see a turtle on a fence
post, you know she didn’t get up there all by herself. Though the Society of
Barristers historically has not been an activist organization, mounting pro-
grams and issuing position papers, it has reinforced the professionalism of its
members and armed them to serve in the various lawyer organizations to
which they invariably belong. Whether corporately here or in our other
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groups, you and I must band together to confront the issues facing the pro-
fession and the public which we serve. We have no right to be mere specta-
tors in a troubled world.

Fourth, we cannot allow ourselves to be deterred by the difficulty, if not the
impossibility, of complete success. We will be tempted to wait for the great
moment to do that “one great thing.” If we wait for that impossible challenge,
we will hold the possible hostage to the perfect, and thus, because we cannot
do everything, we will be content finally to do nothing.

Fifth, all of this requires a degree of optimism. I know that some are natu-
rally more optimistic than others; it must be in the genes. But optimism can
be cultivated, particularly if, like poets and philosophers, we take the long
view. Hope has an agenda but no timetable. Perhaps you have heard of the
epitaph on a woman’s tombstone in a rural New England cemetery: “She lived
with her husband for 46 years, and she died in the hope of a better life.” Take
the long view!

Finally, we must not think that it is too late to board the train. There is still
time to affect the outcomes of our profession’s problems. You and I are not too
old, and it is not too late. I say this with particular reference to myself, as
likely the oldest person in the room. 

Some years ago, New York’s Museum of Modern Art mounted a retrospec-
tive exhibit of Picasso’s works. Nearly a thousand of his works were displayed
in chronological order, beginning with works done when he was a young boy.
The early works were traditional landscapes and still lifes. Then, as he
advanced in age, brilliant colors began to emerge, and the still lifes were no
longer very still. Finally, of course, the works turned into the kind of bold,
zesty abstractions for which Picasso is best known.

I am told that an art critic who saw the show recalled that once, when
Picasso was eighty-five, he was asked why his earlier works were so solemn
and his later works so ecstatic and exciting. “How do you explain it?”asked
the interviewer. “Easily,” Picasso responded. “It takes a long time to become
young!”

So there is yet time in which to do our part.
If these remarks of mine had been a sermon (which of course they are not!),

I would have concluded with a benediction that would have run something
like this:

Deliver us from sourness and premature despondency. We are grate-
ful for the past, we rejoice in the present, and we are eager for the
future. Make us aware of the vulnerability of precious things. And
help us to go forth from this place with dignity, greatness, and
courage. Amen.

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY388


